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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

NIKO VINCENT GEORGETTE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NOS. 47360-2019, 47361-2019 &
47362-2019
BINGHAM COUNTY NOS. CR-201110105, CR-2015-2607 & CR-2018-1200
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Niko Vincent Georgette appeals from the orders denying his Idaho Criminal Rule 35
motions in these three consolidated cases, and from the judgment of conviction in the 2018 case.
He argues that the district court abused its discretion by imposing an excessive sentence in that
case, and by denying his Rule 35 motions in all three cases.

Statement of Facts and Course of Proceedings
In 2011, Mr. Georgette pied guilty to two counts of burglary in Bingham County Case
No. CR-2011-10105 (the "2011 case"). (2011 R., pp.72-79, 92.) The district court sentenced
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him to concurrent terms of two and one-half years fixed, with four and one-half years
indeterminate, and retained jurisdiction. (2011 R., pp.92-94.) After a successful rider, the court
placed Mr. Georgette on five years of probation. (2011 R., pp. I 09-11.)
In 2015, Mr. Georgette pled guilty to felony possession of marijuana in Bingham County
Case No. CR-2015-2607 (the "2015 case") (2015 R., pp.74-84), and admitted to violating his
probation in the 2011 case by committing that new crime (2011 R., pp.122, 139). The court
continued Mr. Georgette on probation in the 2011 case. (2011 R., pp.158, 162-63.) In the 2015
case, it sentenced him to three years fixed and two years indeterminate, and placed him on five
years of probation. (2015 R., pp.124-27.) The court required that Mr. Georgette participate in
the Wood Pilot Project as a condition of his probation. (2011 R., p.158; 2015 R., pp.I 11, 118.)
In 2017, Mr. Georgette admitted to violating his probation in both cases by not
complying with the requirements of the Wood Pilot Project (2011 R., pp.I 76, 185), and the
district court continued him on probation (2011 R., pp.190-91). Later that year, Mr. Georgette
admitted to violating his probation by using methamphetamine and being convicted of
distributing the peace (2011 R., p.203), and the court again continued him on probation (2011
R., p.213).
In 2018, Mr. Georgette allegedly sent threatening text messages to A.L.R., who had
accused Mr. Georgette's brother of stealing his cell phone, and then Mr. Georgette allegedly shot
a BB gun at A.L.R.'s car. (See PSI, pp.5-6.) The State charged Mr. Georgette with aggravated
assault, intimidating a witness, and being a persistent violator of the law in Bingham County
Case No. CR-2018-1200 (the "2018 case") (2018 R., pp.67-68), and also alleged that he violated
his probation in the 2011 and 2015 cases (2011 R., pp.238-39).
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In a global plea agreement, Mr. Georgette entered Alford pleas to aggravated assault and
intimidating a witness in the 2018 case, and also admitted to violating his probation in the 2011
and 2015 cases by committing those new crimes, possessing weapons, and failing to complete
counseling. (2011 R., pp.236, 238, 257-28; 2018 R., pp.115-23; see generally 8/28/18 Tr., p.2,
L.4-p.3 7, L.14.) In exchange for his guilty pleas and admissions, the State agreed to dismiss the
persistent violator enhancement, consent to Mr. Georgette's release pending the sentencing
hearing, and recommend sentences and dispositions consistent with the presentence investigation
report's recommendation. (2011 R., p.258; 2018 R., pp.118-19.)
Before sentencing, Mr. Georgette allegedly absconded from probation and failed to
appear for his sentencing hearing. (2011 R., pp.272, 278-81.) The State filed new charges
related to that incident, and amended the alleged probation violations accordingly.

(2011

R., pp.278-81; 5/6/19 Tr., p.5, Ls.14-21.) At the time of his sentencing and disposition hearing
in these consolidated cases, Mr. Georgette maintained his innocence with respect to those new
allegations. (5/6/19 Tr., p.9, L.11-p.10, L.3.)
At the sentencing hearing, Mr. Georgette asked the court to allow him to participate in a
specialty court or place him on probation so that he could seek treatment on his own. (5/6/19
Tr., p.12, Ls.3-11.) In terms of the underlying sentence in the 2018 case, he asked that the court
impose no more than one year fixed and that it run that sentence concurrent to his earlier cases.
(5/6/19 Tr., p.14, Ls.13-17.) To support that request, Mr. Georgette noted that his poor choices
are largely a product of his addiction, his earlier opportunities for rehabilitation in rider programs
and the Wood Pilot Program were many years prior, and he was now in a place where he was
ready "to take responsibility and move forward in his life." (5/6/19 Tr., p.10, L.19-p.13, L.7.)
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The State, for its part, recommended that the court sentence Mr. Georgette to serve four
years fixed, with one year indeterminate, on the aggravated assault charge; three years fixed,
with two years indeterminate, for intimidating a witness; and that it run those sentences
consecutively to his earlier cases. (5/6/19 Tr., p.17, L.23-p.18, L.8, p.20, Ls.11-18.) Itjustified
that recommendation by citing Mr. Georgette's purported "deceptiveness," his "very long
history" of committing crimes, what it opined was "not an addiction problem but a criminality
problem," and its view that his crimes were escalating in severity. (5/6/19 Tr., p.14, L.21-p.17,
L.23.)
Finally, Mr. Georgette told the court:
As my counsel stated, I took an Alford plea due to the fact that there's
substantial evidence that proved my innocence but we feel might do me bad in
trial. There is evidence that I was not the driver of that vehicle that shot at that
car, body cam footages. I just took a plea deal due to the fact that the text
messages on the witness intimidation and everything like that, which I feel I
should bring to your attention because he was over here, he didn't state that
information to you, so I feel I should be able to bring that forth.
But, as my lawyer mentioned, I would like to have some kind of treatment,
you know, be able to get into some treatment. I am an addict. I have problems
with drug addiction. Yes, I did do Wood Pilot. They helped me a lot. There's
things that I still use today that I've learned through them. They pinpointed more
on my addiction of alcohol, not drugs. I've stayed clean off alcohol for quite a
while. My issue is, is with methamphetamine, as my lawyer stated, and I haven't
had any kind of treatment for that.
I just ask that I be able to hopefully get a shot at a rider. If not, get my
times ran concurrent so I can be able to get up there, get started with my time, and
get into some kind of treatment up there. With the longer sentence, that kind of
excludes me out of treatment up there because they're trying to get other people
into treatment to be able to parole out. And I just want to be able to try to get in
treatment, better myself so I can get back to my family and my kids and my wife
and my mom and get back to the community.
The prosecutor mentioned a few other things that was going on. I really
don't want to sit here and make excuses or anything for those. So I just-I'm
here today to take responsibility for my actions. You know, I've realized, you
know, I don't think sometimes and I put myself in situations that I don't realize
are bad at the time until it's too late. And I just ask that you consider some of the
things that my lawyer had mentioned.
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(5/6/19 Tr., p.21, L.8-p.22, L.18.)

In response to questions from the court, Mr. Georgette

clarified that his main sentencing concern was that he be able to get treatment. (5/6/19 Tr., p.22,
L.19-p.23, L.23.)

He also explained that he had been unable to complete the Wood Pilot

Program because, although it prepared him to be able to handle his addiction as a single man
without children, it did not prepare him to handle his addiction while back in his real life, in
which he is a father and husband. (5/6/19 Tr., p.23, L.24-p.25, L.2.)
Before pronouncing its sentence and disposition, the court discussed the goals of
sentencing and some of Mr. Georgette's background. (5/6/19 Tr., p.25, L.5-p.27, L.9.) In the
2011 case, the court revoked Mr. Georgette's probation and executed his underlying sentence of
two and one-half years fixed, with four and one-half years indeterminate. (2011 R., pp.298299.) In the 2015 case, the court revoked Mr. Georgette's probation and imposed his underlying
sentence of three years fixed, with two years indeterminate. (2011 R., pp.298-299.) And in the
2018 case, it sentenced Mr. Georgette to concurrent terms of two years fixed and three years
indeterminate on each count. (2018 R., pp.157-59.) It ran Mr. Georgette's sentence in the 2018
case consecutively to his sentences in the 2011 and 2015 cases. (2018 R., p.158.) The district
court entered the orders revoking probation and the judgment of conviction on May 10, 2019.
(2011 R., pp.298-99; 2018 R., pp.157-59.)
On May 16, 2019, Mr. Georgette filed Idaho Criminal Rule 35 motions requesting
leniency in all three cases. (2011 R., p.302; 2015 R., p.264; 2018 R., p.161.) He did not provide
new information with those motions. (2011 R., p.302; 2015 R., p.264; 2018 R., p.161.) The
State objected (2011 R., p.304; 2015 R., p.266; 2018 R., p.163), and the district court denied all
three motions on May 30, 2019 (2011 R., pp.306-12; 2015 R., pp.269-73; 2018 R., pp.165-69).
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On August 23, 2019, Mr. Georgette filed motions requesting that the district court reenter
the orders denying his Rule 35 motions.

(2011 R., pp.314-16; 2015 R., pp.275-77; 2018

R., pp.171-73.) The motions explained that defense counsel had not actually received copies of
the orders denying his Rule 35 motions in May, and did not learn those motions had been denied
until he inquired about the status of the motions in August. (2011 R., pp.314-16.) After a
hearing, the court filed orders for reentry of the denial of the Rule 35 motions in September 2019
(2011 R., p.329; 2015 R., p.290; 2018 R., p.186), and refiled the orders denying Mr. Georgette's
Rule 35 motions in October 2019 (2011 R., pp.331-37; 2015 R., pp.292-97; 2018 R., pp.18892).
Mr. Georgette had filed notices of appeal in August 2019, and thus those premature
notices of appeal were timely from the re-entered orders denying his Rule 35 motions. (2011
R., pp.320-22; 215 R., pp.281-283; 018 R., pp.177-79.) Because the Rule 35 motion in the
2018 case was filed within fourteen days of the judgment of conviction, his notice of appeal in
that case was also timely from the judgment of conviction. See I.AR. 14(a).

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Georgette to serve
concurrent terms of two years fixed and three years indeterminate for aggravated assault
and intimidating a witness, to be served consecutively to his earlier cases?

II.

Did the district court abuse its discretion when it denied Mr. Georgette's Rule 35
motions?
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ARGUMENT
I.

The District Court Abused Its Discretion When It Sentenced Mr. Georgette To Serve Concurrent
Terms Of Two Years Fixed And Three Years Indeterminate For Aggravated Assault And
Intimidating A Witness, To Be Served Consecutively To His Earlier Cases
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account "the nature of the offense, the character
of the offender, and the protection of the public interest." State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court's sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
"under any reasonable view of the facts." State v. Strand, 137 Idaho 457, 460 (2002); State v.

Toohill, 103 Idaho 565, 568 (Ct. App. 1982). "A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution." Miller, 151 Idaho at 834.
Mr. Georgette's sentence is excessive in light of the mitigating evidence, and despite the
aggravating evidence, in this case.

Mr. Georgette, who was just twenty-six at the time of

sentencing, acknowledges that he struggles with drug addiction and has made many poor choices
in his life. (See, e.g., PSI, pp.7-15, 20-22, 40; 5/6/19 Tr., p.12, Ls.12-23, p.22, Ls.11-18.) He
contends, however, that he is ready to own up to those mistakes and take the steps necessary to
get his life on track. (5/6/19 Tr., p.11, Ls.4-9, p.11, L.23-p.12, L.3.) Mr. Georgette's main
concern is getting drug treatment and skills needed to stay sober while being a husband and
father. (PSI, pp.38; 5/6/19 Tr., p.21, L.18-p.22, L.10, p.23, L.13-p.25, L.2.) He contends that
the goals of sentencing could have been met while allowing him to get treatment either in a
specialty court or while on probation.

(See 5/6/19 Tr., p.12, Ls.3-11.)
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In light of

Mr. Georgette's desire and need for treatment, the district court abused its discretion by
sentencing him to concurrent terms of two years fixed and three years indeterminate for
aggravated assault and intimidating a witness, to be served consecutively to his earlier cases.

II.
The District Court Abused Its Discretion When It Denied Mr. Georgette's Rule 35 Motions
Idaho Criminal Rule 35(b) allows the district court to grant a request for leniency and
reduce the defendant's sentence. "When presenting a Rule 35 motion, the defendant must show
that the sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201, 203
(2007). It follows that "[a]n appeal from the denial of a Rule 35 motion cannot be used as a
vehicle to review the underlying sentence absent the presentation of new information." Id. This
Court reviews the denial of a Rule 35 motion for an abuse of discretion. Id.
Mindful that Mr. Georgette did not provide new or additional information with his Rule
35 motions, see Huffman, 144 Idaho at 203; 2011 R., p.302; 2015 R., p.264; 2018 R., p.161, he
contends his sentences are excessive and thus the district court abused its discretion by denying
his Rule 35 motions.

CONCLUSION
Mr. Georgette respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 17th day of April, 2020.
/s/ Maya P. Waldron
MAYAP. WALDRON
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of April, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
MPW/eas
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